any attorneys believe that
arbitration and discovery are
simply incompatible. Others

believe that discovery isn’t available in
arbitration or that arbitrators will
refuse to order it. So it may come as a
surprise that reasonable discovery is
almost always available for the asking
and that even in those situations where
an arbitrator is uncooperative, a myri-
ad of techniques and options are avail-
able to overcome that obstacle. This
article reviews those options and tech-
niques, the rules of the major provid-
ers (American Arbitration Association
(AAA, Commercial Rules), JAMS,
International Institute for Conflict
Prevention and Resolution (CPR),
National Arbitration Forum (NAF)
and statutory mandates (CPLR Article
75 and the Federal Arbitration Act
(FAA)) and some less likely to be spot-
ted by those not familiar with the
subtleties of an arbitration practice.
The takeaway is that even when dis-
covery seems to be beyond your grasp,
all is not lost.

The Starting Point:
Rules of the Providers
Neither the CPLR nor the FAA autho-
rizes disclosure. Both speak only to
the power of an arbitrator to compel
witnesses to appear at a hearing by
the issuance of a subpoena and the
empowering of an arbitrator to admin-
ister an oath.! So the arbitration agree-
ment and the rules agreed to by the
parties establish the basic foundation
for discovery rights.

The rules of all the providers speak
to discovery in one form or another.
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When Discovery Seems Unavailable,
It’s Probably Available

With the possible exception of the rules
of the AAA?2 two levels of discovery
can be anticipated:

1. General discovery that includes an
opportunity to employ sophisti-
cated techniques, and

2. Limited discovery in the form of an
exchange of documents to be used
at a hearing and witness lists.

The distinction between the two levels
involves more than just an itemiza-
tion of the tools for discovery. General
discovery requires an application to an
arbitrator for an order of authorization
whereas limited discovery rights can
be invoked without any such application
but are still subject to an order of an arbi-
trator denying the right.

The rules for discovery vary greatly.
So at the outset it is important to
decide if discovery is likely to be an
issue in any subsequent dispute and,
if so, to compare all the rules. While
parties can always agree to variations
of the rules on an ad hoc basis, it prob-
ably isn’t realistic to assume that after
a dispute arises your adversary will
willingly consent to a rules change
favoring your right to discovery.

Let’s take a look at what the rules
of the above-mentioned four providers
say with respect to these two levels of
discovery.

General Discovery
The four providers’ rules involving
general discovery can be classified as
follows:
1. Mechanisms not specified, arbitra-
tor’s discretion governs.
¢ CPR Rule 11.
¢ AAA Commercial Rules R-21.

2. Some mechanisms specified, arbi-
trator’s discretion governs.
¢ AAA Commercial Rules for

Complex and Large Cases L-4.

3. Detailed rights with mechanisms
specified, arbitrator’s discretion
governs.
¢ JAMS: Right to specific types

of discovery — depositions,
exchange of documents, wit-
ness lists — arbitrator’s discretion
governs, disputes resolved by a
special master — Rule 17.

¢ NAF: Qualified right to spe-

cific types of discovery — written
questions, exchange of informa-
tion, depositions, arbitrator has
discretion — Rule 29.

The right to sophisticated supplemen-
tal discovery techniques (depositions,
interrogatories) is for the most part
limited. CPR Rule 11 merely authorizes
such discovery “as is appropriate to the
circumstances.” The standard for evalu-
ating any request is “the needs of the
parties and the desirability of making
discovery expeditious and cost effec-
tive,” which suggests that the arbitrator
has authority to order depositions and
interrogatories. AAA Rule 21, applicable
to all commercial matters not deemed
large and complex, authorizes the arbi-
trator to direct the discovery “consistent
with the expedited nature of arbitra-
tion.” AAA Rule L-4(d), applicable to
large and complex commercial matters,
specifically mentions depositions and
interrogatories available “upon good
cause shown and consistent with the
expedited nature of arbitration.”

JAMS Rule 17(b) grants each party
the right to one deposition and gives



the arbitrator the discretion to order
more “based upon the reasonable need
for the requested information, the avail-
ability of other discovery options and
the burdensomeness of the request on
the opposing Parties and the witness.”

NAF Rule 29(B)(1) allows a party to
seek without limitation the disclosure
of documents, 25 written interrogatories
and “one or more depositions.” In addi-
tion, Rule 29(B)(3) authorizes the use of
Requests for Admissions and Requests
for Physical or Mental Examinations
subject to the standard of relevance,
reliability and the informative nature of
the information being sought, as well as
the reasonableness, burdensome nature
and expense of the request.

Keep in mind that, without excep-
tion, the rules of all providers allow the
parties to tailor an arbitration clause
so as to either increase or decrease the
scope and detail of the rules provided.
Such modifications must be consistent
with applicable law and the policies
of the provider and must be mutually
agreed to in writing.

Limited Discovery

The purpose of discovery is to help
the parties with understanding one
another’s case and reduce the pos-
sibilities for surprise. To this end,
many of the providers have rules that
create a nearly absolute right for the
exchange of documents and witness
lists, rights that are in place unless the
arbitrator intercedes.

By way of example, AAA Rule L-4
subsections (e) and (f) require that
unless the arbitrator rules otherwise,
at least 10 days prior to the hearing,
the parties must “exchange copies of
all exhibits they intend to submit at
the hearing.”

CPR Rule 12.1 doesn’t specifically
require an exchange of documents
or witness lists. However, the rule
does require of each party a pre-
hearing memorandum containing a
statement of

¢ the facts;

¢ each claim;

¢ the applicable law and authorities
upon which the party relies;

¢ the relief requested, including the
basis for any damages claimed;
and

¢ the nature and manner of presen-

tation of the evidence, including
the name, capacity and subject of
testimony of any witnesses being
called and an estimate of the time
required for each witness’s direct
testimony.

JAMS Rule 17(a) requires parties to
exchange all relevant and non-privi-
leged documents to be relied upon at
the hearing; witness lists, including the
names of experts to be called; and any
expert reports to be used at a hearing.

NAF Rule 31 requires that, prior to
the hearing, the parties must exchange
witness lists, exhibit lists, copies of all
documents and property to be used
at the hearing, and an affidavit of
authenticity of any document to be
introduced at the hearing.

Looking in Other Places

It's a good idea to also consider options

that go beyond the four corners of the

rules of a given provider.
One mechanism that can serve as

a proxy for dis-

covery is a motion

for summary judg-

ment. Only JAMS’s

rules specifically

allow for such a

motion.3 The rules

of all the other

providers allow

for applications to

an arbitrator for

determinations

concerning  the

management and

regulation of any

phase of the arbi-

tration proceed-

ing. This standard

should accommo-

date such a motion.

Strategically, the

mere making of

the motion requires

that the motion be

answered in suffi-

cient detail so as to

assure that the motion will be denied.
The end result is that an opportunity
is created to view in some detail what
the opposition’s case will look like and
how it will be presented.

Another technique often overlooked
is the issuance of a subpoena seeking
production of something thought to
exist but that is otherwise unavailable.

The FAA authorizes an arbitrator to
issue a subpoena to “any person to
attend before them or any of them as a
witness and in a proper case to bring
with him or them any book, record,
document, or paper which may be
deemed material as evidence in the
case.”> The CPLR provides that “[a]n
arbitrator . . . in the arbitration pro-
ceeding has the power to issue subpoe-
nas.”6 The CPLR also authorizes an
attorney to issue a subpoena in an arbi-
tration proceeding;” the FAA appears
to be more restrictive.8

Two providers have rules regarding
the issuance of a subpoena. JAMS Rule
21 is broad in scope, allowing the arbi-
trator to issue subpoenas if the sub-
poena is in accordance with applicable
law. Significantly, there is no provision
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in the rule allowing an attorney for a
party to issue a subpoena.” NAF Rule
30 is similar in that an arbitrator is
authorized to issue a subpoena order-
ing a non-party or “other person per-
mitted by law” to produce documents
or property or “ordering a witness to
testify.” Unlike JAMS Rule 21, Rule
30 subsections (D) and (K) specifically
prohibit the issuance of a subpoena by
a party or a party’s lawyer and renders
any attempt unenforceable. It is not
clear as to whether this rule takes pre-
cedence over CPLR 7505.

The rules of the AAA and CPR are
silent with respect to the issuance of a
subpoena by either an arbitrator or an
attorney appearing on a party’s behalf.
The rules of CPR, however, unlike those
of the AAA, require an arbitrator to
apply “substantive law” when making
any determination involving a matter
and permit an arbitrator to grant any
relief allowed by the agreement of the
parties and by applicable law.10
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Summing It All Up

Arbitration and discovery do indeed
coexist. The key is to try to tailor your
needs to the rules that govern. This
can take some effort, but it’s well
worth it in the long run. Arbitration
is about getting a result in a very
timely fashion. Arbitration is about
efficiency. And arbitration is about
fairness. Discovery is important and
discovery is available. Getting the
most out of arbitration and the rules
of discovery that apply is a function of
careful planning. |
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